AGENDA ITEM E-29

CiTY OF LODI
CouNciL COMMUNICATION

™

AGENDA TITLE: Accept Dedication of Agricultural Easement as Required by Exhibit K to the
Development Agreements between the City of Lodi and Frontiers Community
Builders, Inc., for the FCB Southwest Gateway Project and the FCB Westside
Project

MEETING DATE: July 18, 2007 City Council Meeting

PREPARED BY: City Attorney’s Office

RECOMMENDED ACTION: That the City Council accept dedication of Agricultural Easement as
required by Exhibit K to the Development Agreement between the
City of Lodi and Frontiers Community Builders, Inc., for the FCB
Southwest Gateway Project and the FCB Westside Project.

BACKGROUND INFORMATION: The Settlement Agreement between the City, Citizens for Open

Government and FCB attached to the Development Agreements as

Exhibit K requires FCB to secure perpetual agricultural conservation
easements on land in San Joaquin County on an acre per acre basis for both the Westside and the
Southwest Gateway Annexations. FCB has secured such easements on 160 Acres of land near Linden,
California as indicated in the “Grant of Agricultural Mitigation Easement, attached to this Council
Communication. Staff finds that the attached easement adequately satisfies the requirements of the
Settlement Agreement, and recommends that the City Council accept the Dedication of the Easement
and further authorize the City Manager to execute and record the Easement. FCB is required to pay the
City of Lodi $10,000 total to manage the Agricultural Conservation Easements.

FISCAL IMPACT: $10,000 to compensate for Management costs.

D. Stephen Schwabauer
City Attorney

APPROVED:

Blair King, City Manager
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GRANT OF AGRICULTURAL NIITIGATION EASEMENT

This Grant of Agricultural Mitigation Easement (“Easmt") is made on this ___ day of July,
2007 by Richard and Denise Nassano (collectively “Grantor”), to the City of Lodi, a mumclpal
corporation (“City™), for the purpose of permanently limiting the use of the real property described
herein to agnculturﬂ uses and related activities as may be permitted from time to time under the
agncultural zomng laws of San J oaqum County, California.

RECITALS

A, Gran:tor is sole owner in fee simple of that certain Dronerty mned for agncultural uses

and located in San Joaquin County, California and legally described in Exhibit A attached to and made
~ a part of this Easement, consisting of a total of one hundred sixty (160) acres of land, comprised of one

'hundred forty eight and 67/100ths (148.67) acres of land (“mitigation acres™), currently identified by
San Joaquin County Assessor’s Parcel Number 093-120-06, plus eleven and 33/100tha (11.33) acres of
land currently a portion of San Joaquin County Assessor’s Parcel Number 093-120-09 as shown on the
map attached as Exhibit B and made a part of this Basement, together with buildings and other
improvements (collectively the “Property”) Except for the existing buildings and improvements on the
Propmy (the “Farmstead Area”™), the Property is open land that has 2 soil quality, growing season, md
‘moisture supply needed for sustained agncnlt\ml production..

B, This Easement is granted to the City to mitigate for the development of a total of one
, undred sixty (160) acres of land to be developed as part of the Southwest Gateway and Westside
residential developments located in Lodi, California by Frontier Land Companies, a California '
corporation doing business as Frontiers Community Builders and its successors and assigns

(collectively “FCB"™). This mitigation fully complies with the terms of that certain Final Envtronmental ‘

. Impact Repart (“EIR”) entitled Lodi Annexation Environmental Impact Report first made available |

- for public review on April 11 20062‘ and which was approved by the City for Southwest Gateway by
Resolution No, 2006-209 on the 15 day of November, 2006 and approved by the City for Westside by

Resolution No. 2007-48 on the 21* day of March, 2007; to wit, to mitigate for those impacts set forth

in that EIR pena.tmng to the loss of farmland as a result oftha development of the Southwest Gateway

RERTIRE o WOS8 L0001

Z0°d 8Z¢+el £L00Z2 LL Inr G892665602 -%E4 NOdIH 40 ALlD



and Westside residential developments in the City equal in size (on a | acre tol acre ratio) fo the
mitigation acres. This mijtigation is specifically provided to the City in accordance with the terms set
forth in that certain AGREEMENT TO AMEND SOUTHWEST GATEWAY DEVELOPMENT -
AGREEMENT AND REFRAIN FROM CHALLENGING LAND USE PROJECT dated November
15, 2006 executed by the City, FCB, and the Citizens for Open Governument, an mnqomorgted o
association (“Citizens”) which was approved by the City by Ordinance No. 1788 on the 15~ dayof
Novembet, 2006, and that certain AGREEMENT TO AMEND WESTSIDE DEVELOPMENT
AGREEMENT AND REFRAIN FROM CHALLENGING LAND USE PROJECT dated I:)ecember 4,
2006 executed by the City, Citizens and FCB and which was approved by tha City by Qﬂmawse No.
1794 on the 21stday of March, 2007 after making all of the necessary findings, dstamuned thatthe
such an Easement would make a beneficial contribution to the conservation of agricultural land of San
Joaquin Couxty for the benefit of the residents of the City. The foregoing development agreemerits arc
hereafter collectivély referred to as the “Westside/SW Gateway Development Agreements”.

'C. Grantor grants this Eascment for valuable consideration to City foﬂhe purj:bs? of . | 7
~ assuring that, under City's perpetusl stewardship, the agricultural productive capacity, including its .

.'pﬁmemilsandagicmwchofﬂaePropenyMIIbe-mewedwﬂmandthat_-' S

uses of the land that are inconsistent with the purpose set forth herein will be prevented, Gramtor .
further acknowledges that the uses of the Property shall be consistent with the provisions of California
Public Rescurces Code Sections 10260-10264, as amended from tune to time, - L

D.  The purpose of this Essement is recognized by, and the grant of this Easement will
serve, the following clearly delineated governmental policies: = o s
() Section 815.1 of the Californis Civil Code, which defines conservation easements;

() California Constitution Article XIIL section 8, California Revenue and Taxation. -
Cade, sections 402.1,421.5 and 4225, end California Civil Code section 815.1, under which this |
- Basement is an enforceable restriction, requiring that the Property’s tax valuation be consistent with:

restriction of its use for purposes of food and fiber production and conservation of natural resourses;
' (ili) Section 51220 of the California Government Code, which declares 4 public
interest in the preservation of agricultural lands; and. o = o

| (%) The City's General Plan which includes, among otler goals, the protestion of
farmlands from conversion to and encroachment of fon-agricultural uses. - Ce

E. FCB acknowledges and represents that this Agreement arises out of FCB's independent
decision to secure thig perpetual easement from Grantor for City in order to settle a threatened CEQA
action by Citizens and that it is therefore a voluntary conveyance by Grantor on FCB’s behalf, and not
a condition of a grant of an entitlement to FCB within the meaning of Civil Code Section 815.3(b).

. Now, therefore, for the reasons given, and in consideration of their mutual promises and

- covenants, terms, conditions and restrictions contained herein, and other good and valuable -~ - - ‘
consideration, the receipt and adequacy of which are hereby scknowledged, Grantor voluntarily grants

and conveys to City, and City voluntarily accepts, a perpetual conservation easement, as defined by

section 815.1 of the California Civil Code and California Public Resources Code Section 10211, and
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- of the nature and charactet descnbad in thl.s Ba.sement for the purpose described below, and agree as o
follows: . . ‘

1. Buwrpose.

'I‘hepurpose("Purpoae")ofthxs Easement tstoenablethehvpmytobededlcatedfor i
agricultural uses by preventing uses ofthePropcnythatwdhmpmormterferewnhﬂ:erpeny 5
agricultural productive capacity, its soils, and its asncultural chu-aoter. va]ues and utility. :

'ZMMLMLAMP—WP—_

Gmhrmmhanghtmusethe&opatyforagncmunlpurpow ortopcmntoth:rstousethc
Pmpatyfougﬁe\nmuses and related activities as may be permitted from fime to time under the
agricujtural zoning Jaws of San Joaquin County, as set forth in the San Joaquin County, California
General Plan and Development T:tle, as amcndcd from tinie to time.

~3M

- Grantor shall not perform, orknowmgly allow others to perform, anyactonoraﬁ'eclmgthe ‘. |
Property that is inconsistent with this Easement. Any use or activity that would impair the agricultural
producnve capacity of the Property is prohibited. This Easement authorizes City to enforce these ‘
covenants in the manner described herein. However, unless otherwise specified, nothing in this
- Basement shall require Grantor to take any action to restore the condition of the Property after any Act

" of God ar other event over which Grantor had no control. Grantor understands that nothing in this

Easement relisves it of any obhganon or restriction on the use of the Property unpoaad by law.
4. Permission of g& ' '

Where Grantor is required to obum Clty s pcmulsxon or approval for a pmpoaed action
 hereunder, said permission or approval (s) shall be sought and given in writing, and (b) shall be
sought, in all applicable cases, by Grantor prior to taking the proposed action, City shall have sixty -
(60) days after the receipt of the written request from Grantor to grant or deny permission to Grantor,
If the City does not deny Grantor’s written request within said sixty (60) days, the City challbe
deemed to have approved the request, If, in the judgment of City, the proposed use or activity should
not be permitted in the form proposed, but could be permitted if modified, then Cﬂ:y $ response shau
propose 1o Grantor the suggested modification(s) and/or conditions that would permit the use or

activity. If Grantor disagrees with the City’s decision in any reswct. the pamas shall mechate their |
disagreement. . _ L ‘ B

Grantor may unde:take consn'ucuon, mstallaﬂon or placement of bu:lldmgs, sh-ucnm or other
improvements on the Property only as permitted in paragraphs (a) through (f) below. Grantor shall
advise the City in writing prior to undertaking any construction or other improvement on the Propetty as
permitted heérein so as to enable City 1o keep its records current and to confirm compliance with the
Easement. All “improvements”, as desctibed herein, shall be constructed in accordance with applicable
 law and regulations of San Joaquin County. All other consnuctwn, installation or placemeat of |
, _bu:ldmga. stmctm'es, or oﬂwnmprovemems on the Property is prohiblted :
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Far purposes of this Paragraph 5, the o “mprovements” shall not refer to trees, vines,
bushes o: ;thu plants cultivated for commercial or personal agn‘_culmd Purposcs, nor sh'alht refer 1o
irrigation improvements necessary or desirable by Grantor to irmigate the Property for agricultural
purposes, and City’s consent shall not be.required in cc_mng.cﬁon w:lh any such activities.

* Fenoes — Existing fax sired and replaced, an: built
:  (a) Fences—Existing fences may be repéired and replaced, and new fences may be :
| mywhas-e)ou the Property for purposes of customary agricultural management and for security of tfxm |
- produce, crops, livestock, equipment, water resources, Tesidences and all other improvements on the
Property. o C

- (o) Agricultural St &lmprovemm—Exisﬁngagr‘icultum‘l‘stmc‘mesmd‘ o

-.improvggeﬁts ;Bs’lw in Exhibit B may be repaired, enlarged, and replaced st their current locations |

within the Fasmstead Area for agricultural purposes. New buildings and other spucturesand

improvements to be used solely for commercial or personal agricultural production on the Propesty, =

including barns, equipment sheds and improvernents to be used for agricultural prodt_mnon, purposes or

sale of farm products predominantly grown or raised by Grantor on the Property (other thanany .

dwelling or agricultural employee housing) may be built on the Property within the Farmstead Area,

In addition, construction or installation of agricultural buildings or improvements outside the Farmstead

Ares may be built with the permission of City pursuant to Paragraph 4 if City determines both of the

following apply: (i) the building or improvement shall be used for agricultural production purposesor

sale of farm products predominantly grown or raised by Grantor on the Property; and (i) the buildingor

improvement cannot reasonably be accommodated within the Farmstead Area. Coo

(¢)  Single-Family Residential Dwellings — The single-family dwelling and related buildings =~
shown in Exhibit B may be repaired, enlarged or replaced at their current location entively within the
Farmstead Area shown in Exhibit B. Moreover, there may be constructed in the farmstead area of

~ each of the remaining parcels after the parcel split(s), no more than one (1) single-family dwelling = -

- (which may, if otherwise permissible under applicable local laws, include one (1) attached or detached
“gecond unit” as defined in California Government Code Section 65852.2) and, except as otherwise -

provided in this Easement, ancillary improvements reasonably related to the use and occupancy

thereof. Improvements within any such farmstead area may be repaired, enlarged, replaced, or

relocated entirely within such farmstead area, No other residential structures may be constructed or

placed on the Property except for agricultural employee housing per Paragraph 5(d).

| (d)  Agricultural Employee Housing — New agricultural employee housing may be
- comstructed or placed on the Property if permissible within the zoning rules applicable to the Property,
if requested in writing by the Grantor only with thie permission of City and only if Grantor can
demonstrate to City’s satisfaction that such agricultural employee housing is reasonable and necessary -
- for agricultural purposes. Any agricultural employee housing must be located entirely within a given
() . Utility Services and Septic Systems ~ Wires, lines; pipes, cables or other facilities -
providing electrical, gas, water, sewer, communications, or other utility services solely to and serving
the improvements permitted herein may be installed, maintained, repaired, removed, relocated and
replaced. Septic or other underground sanitary systems serving the improvements permitted herein

may be installed, maintained, repaired or improved, but shall be located; to the greatest extent
pracucable,vvithinggivmfarmmadm o o
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3 () Recreational Improvements ~ Private recreational improvemqnt_s (e g._-s.wimﬁg'g pool,
tennis court) for the personal, non-commercial use of the occupants of any single-family dwelling
" wpon the Property and their guests are permitted within any given farmstead area, Helicopter pads, golf o
courses, recreational vehicle raceways and airplane landing strips are proh:bned R S

hdivision of Propert _aj_uq at Line Adjustments.

The division, subdivision, or partition of the Property, including transfer of development rights,
whether by physical, legal, or any other process, is prohibited; prowded howover, that Grantor and
City agree that the Property can only be split into separate legal parcels if done so pursuant to the
Property’s General Agricultural zoning applicable to the Property as now or hereafter permitted,
Grantor agrees that Grantor will not apply for or otherwise seek recognition of any other lcgal parcels
within the Property over and above those set forth in this provision. Lot line sdjusupent_smay.bq L
permitted solely with the approval of City and subject to applicable land use authority of San Joaquin
" County, and for purposes of maintaining, enhancing or expanding agricultural practices or productivity

- onthe Property.
7. Development Rights.

Except as specifically reserved for or set forth in this Easement, Grantor hereby. grants 1o City

~ all development rights that are now or shall hereafter be allocated to, implied, reserved, appurtenant to,
or inherent in the Property, and the parties agree that such rights are released, terminated, and

extinguished, and may not be used on or transferred %o any portion of the Property as it now or later

may be bounded or described, or to any. other property adjacent or otherwise, or used for the pwrpose

of calculating permissible lot yield of the Property or any other property. This Eascrent shall not

~ create any development rights but shall only permit development as set forth herein. |

8. No Waste. "

~ No wasts; refuse, trash, vehicle parts, rubbish, debris, junk or waste shall be placed, stored,
dumped, buried or permitted to remain on the Property, except as reasonably required for the use of the
- Property as permitted herein, and except in accordance with applicable laws. The storage of agricultural
products, agricultural chemicals (including herbicides, pesticides, fungicides, fertilizers, and other =
‘materials commonly used in farming operations), agricultural byproducts and agricultural equipment,
all of which are used or produced on the Property in accordance with applicable laws are expressly

9. Water Rights and Water Sources.

Grantor shall retain and reserve all ground water, and all appropriative, prescriptive,

contractual or other water rights appurtenant to the Property as of the date of this Eascrnent. Grantor
shall not permanently transfer, encumber, lease, sell, or otherwise separate water or water rights or

- water access/use rights from title to the Property itself except as may be part of the parcel splits
permitted under Paragraph 6, above. Grantor retains the right to use, maintain, establish, construct, and
improve water sources, water courses and water bodies within the Property for the uses permitted by
this Easement, provided that Grantor does not significantly impair or disturb the natural course of the
surface water drainage or runoff flowing over the Property. Grantor may altér the natural flow of water
over the Property in order to improve drainage of agricultural soils, reduce soil erosion, or improve the
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~ agricultural management pot,qﬁtial of the .Prdj:erty, provided such algemim is consistent with the
Purpose of this Easement and is carried out in accotdance with applicable laws, C

10. Rights Retained by Grantor. -

‘Except as expressly set forth herein, as owner of the Property, Grantor reserves all interests in -
the Property nat transferred, conveyed, restricted or prohibitegl by this Easement. These ownership
rights include, but are not limited to, the right to sell, lease, gift, devise or o_the.:-me transfer thc R
Property to anyone Grantor chooses, the right to divide the larger Property into smaller parcels of land
so long as such division is in compliance with the General Agricultural zoning rules and regulations
now or hereafter permitted, as well as the right to privacy and the right to exclude any member of the
public from trespassing on the Property and any other rights consistent With the purpose of thl.s' ;
Easement, Nothing contained herein shall be construed as a grant to the general public of any right to
enter upon any part of the Property. Nothing in this Easement relieves Grantor of any obligation or

restriction on the use of the Prap:rty imposed by law.

© Other than as specified herein, this Easement is not intended to impose any legal or other
responsibility on City, or in any way to affect any existing obligation of Grantor as owner of the
Property. Among other things, this shall apply to: o S

- (@)  Taxes— Grantor shall be solely responsible for payment of all taxes and assessments =~
levied against the Property. If City ever pays any taxes or-assessments on the Property, or if City pays
levies on Grantor’s interest in order to protect City’s interest in the Property, Grantor will r¢imburse.
City for the same. ‘ ' S

(b))  Upkeep and Maintenance — Grantor shall be solely responsible for the upkeep and
- maintenance of the Property. City shall have no obligation for the upkeep or maintenance of the
() . Lisbility and Indemnification ~ Grantor shall indemnify, protect, defend and holds
harmless City, Citizens and FCB, and their officers, directors, members, sharcholders, employees,
 contractors, legal representatives, agents, successors and assigns (collectively, “Agents and Assigns”)
from and against all lisbilities, costs, losses, orders, liens, penalties, claims, demands, damages,
~ expenses, or causes of action or cases, including without limitation reasonable attorneys’ fees, arising
out of or in any way connected with or relating to the Propeérty ar the Easement (but this provision -~
shall not apply in the event of a challenge by a third party to the legality of this Mitigation Eascment). -
Grantor shall be solely liable for injury or the death of any person, or physical damage to any property, -
or any other costs or Liabilities resulting from any act, omission, condition; violation of the law or of
this Easement or other matter related to or occurring on or about the Property, regardless of cause,
unless due to the. gross negligence or intentional misconduct of City. = - '
| {d) No Responsibility by City, Citizens oz FCB - Neither City, Citizens nor FCB, norany
of their Agents and Assigns, shall ave any responsibility for the operation of the Property, monitoring

 the uses of the Property, or the protection of Grantor, the public or any third parties from risks or uses
relating to the Property. | T
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o City shnll manage mrespansxblhhu as hélder of this Easement 50 as to uphold the Purpose of
this Easement. City’s responsibilities include, but are not limited to, annual monitoring visits, record

keeping, and enforcement, for the purpose of preserving the Property’s e,gﬁcult}nal productive capacity
in perpetuity. City’s annual monitoring visit to the Property shall be during business hours on & given
weekday each January following the effective date of this Easeraent, City shall give Grantor at least |
 one (1) week prior written notice of its visit by no more than two of City’s representatives, who shall. .
‘view the Property solely for the purpose of observing compliance or non-compliance with the terms of
this Basement. City’s annual report shall describe the condition of the Property, stating whether any .~
violations were observed during the visit, describing any corrective actions to be taken by Grantor and
- whether any transfers of interest in the Property were made by Grantor during the applicable ?enod.
Failure to make such monitoring visits shall not impair the validity of this Easement or limit1ts -
enforceability m any way. _ A AT

City shall indemnify, defend with p&\msei ofGran@pr’schoice’, and hold Grantor harmless from
“each and every claim, expense, loss, liability and damages, incinding Grantor’s attorneys’ fees, arising
“out of City’s entry on the Property, unless caused by s violation of this Easement by Grantor. .

City may take all actions that it deems necessary to ensure compliance with the terms,
conditions, covenants and purposes of this Easement at any time, inchuding the right to preventand =
correct viclations of this Easement. Grantor shall indemnify, protect, defend and hold harmless City .
and its respective officers, directors, members, employees, contractors; legal representatives, agents,

- successors and assigas from and againat all liabilities, costs, losses, orders, liens, penalties, claims, *
- demands, damages, expenses, or causes of action or cases, including without limitation reasonable
- attomneys’ fees, arising out of Grantor's violation of this Eagement, .. - .

If City believes in good faith that there has been a violation of this Easement, it may at its
discretion take appropriate legal action to ensure compliance with the terms, conditions, covenants and
purposes of this Easement. Except when an ongoing or imminent violation could irreversibly diminish
or impair the agricultural productive capacity of the Property, City shall give Grantor written notice of
 the violation and thirty (30) days to correct it, as a condition precedent to filing any legal action.

Iacourt with jurisdiction determines that a violation of this Easement has occurred, City may
obtain an injunction, specific performance; or any other appropriate equitable or legal remedy, -
including (i) restoration of the Property to its condition existing prior to such violation; and (if) an award
for all City's expenses incurred in stopping and correcting the violation, including but not limited to its
teasonzble attomeys’ fees. City’s remedies under this section shall be ¢umulative and shall boin
addition to all remedies now or hereafter existing at law or in equity.” =~ - -

13. Transfer of Easement,

If City should desire to transfer this Easement, City must fizst obtain witten permission fom
Grantor, which permission shall not be unreasonably withheld. L :
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If this Easement is ultimately assigned on that basis, it may only be assigned or transferred by

City to: (1) & private nonprofit organization that, at the time of wansfer, is a “qualified organization”

under section 170(h) of the U.S. Internal Revetiue Code and meets the requirements of section 815.3(a) -

of the California Civil Code and has similar purposes to preserve agricultural lands and open space; or
 (ii) a public agency authorized to hold interests in real property as provided in section 815.3(b) of the

California Civil Code, Such an assignment or transfer may proceed only if the organization or agency.

expressly agrees to assume the responsibility imposed on City by the terms of this Easement and is

expressly willing and able to hold this Easement for the purpose for which it was created. All

assignment and assumption agreements transferring the Easement shall be duly recorded in San

Joaquin County. . : . ' ‘

I City or its successors ever ceases to exist or no longer qualifies under section 170(h) of the
U S. Internal Revenue Code, or applicable state law, a court of competent jurisdiction, in consultation
with Grantor, shall select an appropriate private or public entity to which this Easement shali be -

: ~ Any time the Property itself, or any interest therein, is to be transferred by Grantor to any third
party, Grantor shall notify City in writing at least thirty (30) days prior to the transfer of the Property
or interest. Any document of conveyance by Grantor shall expressly inéorporate this Easementby
reference. Any lease of the Property shall expressly incorporate this Easement by reference. Failure of
Grantor to comply with the terms of this Paragraph shall not impair the validity of this Easement or

limit its enforceability in any way. |
15. Constderation to Grantor for Easemens,

o ‘Conditioned upon, and in full satisfaction of, the requirements of the Westside/SW
Gateway Development Agreements, including the complete initial approvals of this Easementby both =~
the City and Citizens, then, and on that basis, FCB has agreed to pay Grantor, and Grantor has agreed
- to receive from FCB, a fair'and mutually agreeable price for this Easement to be paid in installments
~ pursuant to the terms of a related agreement executed concurtently herewith by FCB and Grantor,

16. Amendment of Egsemens; Recordation,

This Easement may be amended only with the written consent of Grantor and the City. Any
such amendment shall be consistent with the Purpose of this Easement, and shall comply with all
applicable laws, including section 170(h) of the Internal Revenus Code, and any regulations
promulgated in accordance with that section, and with section 815 et seq: of the California Civil Code
and any regulations promulgated thereunder. No amendment shall diminish or afféct the perpetual
duration or the purpose of this Easement nor the status or rights of either party under the terms of this
Easement. This Easement as well as any amendment to it shall be recorded in San Joaquin County,

California. .

17, Termination of Egsemens, B |
(@  Itisthe intention of the parties that the purpose of this Easement be carried out forever,

Liberal construction is expressly required for purposes of effectuating this Easement in perpetuity and
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the parties intend that this Easemmt Shl-u be perpelual nomthsumdmg any future economic hardshlp

If circumstances atise in the future that render the puspose of this Easerment impossible to accomplish; this
Easement can be terminated or altered, whether in'whole or in part, only by judicial proceedings in a court
of competent jurisdiction. Should this Eesement be condemned or otherwise terminated on any portion
of the Property, the balance of the Property shall remain subject to this Basement. In any such event,.

all relevant related documents shall be updated and ré-recorded by City in San Ioaqmn Cotmty to .

- reflect the modified easement area. City shall be notified at least mxty (60) days pnor to initiation of
any proceedings to terxmnate or alter this Easement. ,

(b) - No macnon or silence by City shall be construed as a.bandonment ofthn Easement The
fact that the PrOperty is not in agricultural use is not reason for tefmination of this Basement. Other -
than pursuant to eminent domain or purchase in lisw of eminent domain, no other vohntaryor . .

“involuntary sa.le, exchange, conversion or conveymne of any kind of all or part.of the Pruperty, or of
any interest in it, shall limit or terminate the prommm ofthu Bascmcnh

18. L_gmﬂa_ﬂ%r

This Easement shall be mterpmed under thc laws ofthe Sta:e of Cahfomxa, resolving
any amb:gu.mes and questions of the validity of specific provisions so as to give maximum effect toits
purpose. References to authonﬁes in this Basement shall be to the statute, rule, regulation, ordinance or
other legal provision that is in effect at the time this Easement becomes effective. No provision of this
Easement shall constitute governmental approval of any improvements, comtrucnom or other actmtwa 3
ﬂtatmaybepenmnedundetﬂusﬁuanent .

19, Em_.m ‘ , L
" Tris Basement, pursuant to Californis Civil Code section 815.2, shali run with the land in
. perpetuity. Every provision ofﬂ:uEamentthatapphestomypmymmcdhﬂem shall also apply to

their respective agents, heirs, executors, udm:mstratun, assxgns. and all other successors as their
interests way appear. ‘

No merger of title, estate or interest shall be deemed effected by a.ny prevmus o
contemporaneous, or mbsequem deed, grant, or asnment of an interest or estate in the Property, or
~ any portion thereof, to City, or its successors or assigns. It is the express intent of the parties that thts
- Easement niot be extinguished by, or merged into, or modified, or atherwise deemed affected by any.
 other interest or estate in the Property now or hereafter held by City or itg successors ot asmgns '

- 20, Grantor's Envirormental Warranty.

Grantor warrants that it has no actual knowledge of a release or threatened release of - ‘
Hazardous Materials (as defined below) on the Property and hereby promises to defend snd mdemmfy
City, FCB and Citizens against all litigation, claims, administrative actions, costs, demands, penalties
and damages, including reasonable attorneys’ fees and costs, arising from or cou_macted withany -
veleasc of Hazardous Materials or violation of any Environmental Laws (as defined below). -

Notwithstanding any other provision herein to the contrary, the parties do not intend this
Easement be construed such that it creates in or gives City, FCB or Citizens: - -
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(a) the obh;ntwna or liability of an “owner” or “operator” or "ammgcf as those wovds arc

- defined and uaed in Environmental Laws, including, without. limitation, the Comprehensive: :
Environmental Response, Compensation and Lisbility Act of 1980, as mended (42 USC sectmn 9601

et seq, and hereinafter “CERCLA"); - ,

(b) the obhga.ﬂom or llabihty ot‘ npm:'son desm‘bed m CBRCLA ;t 42 USC section 960'7
(a)(3) or (4); ' :

(¢)  the obligations ofa ro;sponn'ble pa'snn‘ und.cr any applicable Environmental Laws;

@ therighto inmﬁgm_ and r@edim any Hazardous Materials associated witsthe |
Pmerty'. or ' :

(o) any control over Grantor ) abxltty to investigate, remove, mudme orothcrmse clr.an
_ up any Hazardous Matenala associated with the Property. ‘

The term “Hazardous Materials” includes, without linxitation, (a) material that is ﬂanunable, .

- explosive, or radioactive; (b) petroleum products; and (c) hazardous materials, hazardous wastes,
hazardous or toxic substances, or related materials defined in the CERCLA (42 USC section 9601 et
seq.), the Hazardous Materials Transportation Act (49 USC section 5101, et seq,), the Hazardous -
Waste Control Law (California Health and Safety Code section 25100 et seq.), the Hazardous
Substance Account Act (California Health and Safety Code section 25300 et seq.), Resource
Conservation and Recovery Act, as amended (42 USC section 6901 et seq.), the Federal Water

 Pollution Control Act, as amended (33 USC section 1251 et seq.); the Toxic Substances Control Act,
as amended (15 USC section 2601 et seq.), the Federal Insecticide, Fungicide and Rodenticide Act, as
amended (42 USC section 300f ct scq.) and in the regulations adopted and publications promulgaled

pursuant to them, or any other- apphcablc federal, state, or local laws, ord.mmceu, mles, or xegulatlons
nowmeffectorenactedaﬁuﬂhmdate .

Tho term “Bavironmental Laws” inchudes, without limitation, any fed.enl, state or localor
administrative agency statute, regulation, rule, ordinance, order or reqmrement relatmg to pollu:uon,
protection of human health, the environment or Huzmlous Matmals . :

2l 1 Title 1 Doby: No Brior nanmnmm

Grantor represents md warrants that Grantor has gaod Eee s:.mple tltle to the Property. free

from any and all liens or encumbrances except as shown on that certain Preliminary Report prepared
by First Americin Title Company of Stockton as of May 30, 2007 at 7:30 a.xi. as Order No. 8705-

2809528 incorporated herein by this reference, and hereby promises to defend against all claims
contrary to &usupresmuonmmmaybemadsagmmemmty

Not\mrhstandmg the foregomg. Grantor roay encumber the Property now or in the future with
debt in the ord:.nary course of Grantor’s agricultural business operations, including debt associated

with the construction of structures and improvements that may built or installed on the Property in
‘ aooo:ﬂanoeﬁthmemnsofthlsfasement ‘

: Graahormpmum and warraats that the Propenyis not subject to anyothsrpxmrcunsmhun |
casements. . ‘
CVFT San Joaquin Mirigation CB bp/ 112906 | | Page 10 of 16
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' If Gramtor discovers at any time that.any outstanding interest in the Property exists that is oot
discloscd herein, Grantor shall immediately notify City of the discovery, and Grantor shall take all -
necessary steps to ensure that the interest is made subject to this Basement and that the existence of the
interest or the exercise of any rights under it does not interfere with the Purpose of this Easement. -

22, Subsequent Easements.

 Grantor may grant subsequent conservation casements or use rgs&ict.ions‘ on the Property
provided that such easements or use restrictions do not restrict the oppostunity for husb;and:;y practices
on the Property, or interfere with any of the terms of this Easement as determined by City. Husbandry
practices” means agricultural activities, such as those specified in section 3482.5(¢) of ths California
Civil Code, conducted or maintained for commercial purposes in 2 manner consistent:with proper and
accepted customs and standards, as estsblished and followed by similar agricultural operations in the-
‘same locality. City’s written approval shall be obtained at least thirty (30) days in advange of o
executing any proposed subsequent easement or use restriction on the Property, and such subsequent.
casements or use restrictions shall make reference to this Easement and be subordinate to this.
Easement. City shall disapprove any proposed subsequent easement or use restriction that appears to
restrict hushandry practices, or diminishes or impairs the agricultural productive capacity of the

. . With City’s prior permission, Grantor may grant access and utility casements over the Propesty - -
to adjacent landowners. City will not withhold conserit to any such access and utility easements so . '
~ long as such easements shall not significantly diminish or impair the agricultural productive ¢apacity of
- the Property. Any such subsequent casement shall be in writing and chali be duly recorded in San
Joaquin County. - S : e ‘, ' |

23, Notices,

. Anynotices to Grantor and City required by this Easement shall be in writing and shall be
- personally delivered or sent by first class mail, to the following addresses, unless a party has been

notified by the other of a change of address:

Tq Grantor: - Rxchnd andpem'se Nassano
' - P.O.Box 186

23400 Milton Road .

Linden, California 95236

With copy to: John J. Patridge,
Attorney At Law |
7540 Shoreline Drive, Suite F
Stockton, California 95219 .
(Attorney for Grantor)

ToCity - City Of Lodi

\ - Attention: City Manager
P.0.Box 3006 .
Lodi, Califoria 95241-1910
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24. Severahility.

If any term, provision, covenant, cond:twn or restnction of this Easement is hdd by a court of
competent jurisdietion to be unlawful, invalid, void, unmforceahle, or not effective the remainder of
the Easement shall remain in full force and effect and shall in no way be affected, impaired, or
invalidated. | o

Enm'e Ag;ggm

Exeept for the relatod Easement Conndcratnon Agreoment executed this datcby FCB and S
Grantor, this Easement is the final and complete expression of the meement ‘between the parties with
respect to-this subject matter; provided, further, that any and all prior or contemperaneous agreements

with respect to this subject matter, wrmen or oral, are maged into and supeneded by this written - =

instrument.

2. Exhibits, | ) SRS
All Exhibits aﬁaohad to this Easement are mco:porated in this Easementby this reference.

vk’ i . e |

|  As attested by the dgnatiue of'its Ctty Mmager affixed hereto, in exchange for valusble

donnderanon. City hereby accepts without reservation the rights and responmblhnes conveyed by ﬂ:us _ '.

Grant of Agncultuml M:tlgab.on Easement.-

TO HAVE AND TO HOLD this Grant of Agneuluu-al Miﬁgation Easement lmto City, Its j |

successors aud assigns, forever.

In Witness Whereof, Grantor and City, mten.dmg to legally bmd themselves, have set their
hmdsvnwwdmmdymﬂmwnmabm -

GRANTOR
Richard and Demse Nassano

cm‘s“hq@-uﬁﬁqcabphmm; B -Pa;nlz‘oﬂ'ﬁ“
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‘Blair King, CﬁtyM-am-lgef"

ACKNOWLEDGMENTS
STATE OF CALIFORNIA} .

COUNTY OF SAN JOAQUIN}

| é_'*L"l 38ar]  befere me, M ‘Notary Public ofthc Statcof
California, personally lppeamd R:churd Nuu:no and Denise Nassano, personally imown to me (or

proved to me on the basis of satisfactory ev;dence)to be thee person whose name is subscribed to the .
within ingtrument and acknowledged to me that he/she/they executed the same in his/her/their

- authonzed capucny or capacities, and that by his/her/their signature or- signatures on the mstmment the

person of persous oz the entity upon behalfofwh:ch the person ot pmons acted executed the
instrument.

~ WITNESS my hand and oﬁi;ial_ sesl
Signanwe _ q

STATE OF CALIFORNIA} 5
IR R
COUNTY OF SAN JOAQUIN}

On __ . beforems, - Notary Pubhc of the State of
Ca.hﬁorma, persmmny appeared Blalr King, personally known 1o me (or proved to me on the basis of

 satisfactory evidence) to be the person whose name is- mbscnbed to the within instrumentand
acknowledged to me that he/she/they executed the same m his/her/their autherized capacxty or
capacities, and that by his/her/their ngmure or stgnmres on the instrument the person or persons or
the entity upon behalfot‘moh the person ot persons actod, e:muted the msu'umemt

WI'I'N'ESSmy-handmdofﬁcial qeal. o
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